
 
 

 

 

 

180 East Columbia Street  Telephone  604-517-0994 / 800-663-2017                                                            

New Westminster BC  V3L 0G7 Facsimile    604-515-8889 / 800-663-6119     

 

June 12, 2019 
 
Delivered By E-Mail Correspondence:   PROREGADMIN@gov.bc.ca 
 
Executive Director, Professional Regulation and Oversight 
Ministry of Health 
3rd Floor, 1515 Blanshard Street 
PO Box 9649 STN Prov Govt 
Victoria, BC  V8W 9P4 
 
Dear Mesdames and Sirs: 
 
Re: An Inquiry into the performance of the College of Dental Surgeons of British Columbia 

and the Health Professions Act – the “Cayton Report” 

 
1. We are legal counsel and a policy analyst for the Health Sciences Association of British 

Columbia (“HSA”) and make this submission on its behalf. From this point on, “we” refers to 
HSA. 

 
I.  INTRODUCTION 
 

2. HSA is a union that represents approximately 17,000 health science professionals 
throughout the province.  Our members practice in a wide variety of professions, primarily 
in acute care and are employed by the health authorities throughout BC, by Providence 
Health Care, and by a number of private community-based health organizations.  Many of 
HSA’s members are registrants of colleges operating pursuant to the Health Professions Act, 
RSBC 1996, c. 183 (“HPA”).   HSA also represents social workers who are registrants in the 
British Columbia College of Social Workers pursuant to the Social Workers Act, SBC 2008 c. 
31.  HSA legal counsel often represent HSA’s members in complaints processes at their 
colleges.  As a result, HSA has a significant interest in the operation of and potential changes 
to those Acts. 
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3. HSA has reviewed the Cayton Report (the “Report”) and we thank the Minister for the 
opportunity to provide these submissions.  The changes being recommended in the Report 
are significant and will require much forethought and consultation.  We hope that the 
Ministry will continue to involve HSA and other stakeholders in on-going discussions on 
possible changes to the HPA. 

 
4. Overall, HSA is disappointed with the Report.  We are concerned that the author based 

many of the assumptions and conclusions reflected in the report on little or no evidence.  In 
some places a concern or comment made by a member of the public, without any evidence 
that there are any legitimate grounds for the concern, are given great and undue 
importance in the Report.  We are also concerned that the Report evidences a lack of 
concern for process and fairness for registrants who may be the subject of complaints from 
individual members of the public. 

 
5. The primary goal of a professional regulator is, and must be, protection of the public 

interest.  As a union representing members who practice in public health care, HSA 
recognizes the importance of having regulatory bodies to ensure that practitioners are 
competent, serve the public well and act in a professional and ethical manner.  HSA is even 
on record as supporting the creation of new colleges to regulate professions in which some 
of our members practice that are not now regulated. 

 
6. HSA also recognizes the importance of ensuring that members or registrants of the various 

colleges are treated fairly, provided full procedural rights without the assumption of guilt in 
relation to complaints made against them, and that the outcomes or penalties imposed on 
members is reasonable and proportionate to any violations. 

 
7. We do not see a conflict between concern for the public interest and ensuring fairness and 

the proper application of legal principles for practitioners subject to the rules of the various 
colleges. 

 
II.  GENERAL CONCERNS WITH THE REPORT 
 
8. In HSA’s view, it is unfortunate that the terms of reference for the report were as broad as 

they were.  From Part I of the Report, it is apparent that there were significant concerns 
related to the operation of the College of Dental Surgeons of British Columbia (“CDSBC”).  
Indeed, it appears that s. 18.1 of the HPA is designed to deal with the very kinds of 
circumstances that arose in that College.  HSA takes no position in relation to the findings 
made by the author or his recommendations in relation to that College.  It is obvious that he 
spent considerable time and effort in considering the circumstances of the CDSBC, reaching 
the conclusions and making the recommendations that he did. 

 
9. In relation to the broader issues relating to changes to the HPA, however, it appears that 

considerably less time and effort was involved.  In Appendix 1 to the Report, the author 
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provided a list of “People and organisations that provided evidence” to the inquiry.  In his 
footnote at p. 93 of the Report, he indicates that he also spoke with several staff members 
(presumably of the CDSBC) who are not individually listed.  In the spirit of openness and 
transparency, we submit that it would have been helpful had the Report author indicated 
not only the names of the people who provided evidence, but also who they are in relation 
to their organizations and the reasons they were called upon to provide evidence. 

 
10. We have reviewed the list of people who provided evidence to the Inquiry.  Of the 48 

people who gave evidence, it appears that 41 are dentists, current or former members of 
the Board of CDSBC or otherwise related to the CDSBC.  The seven other people are:  

 

 both of the co-presidents of the Certified Dental Assistants of BC;  

 the Executive Director of the BC Dental Association;  

 the Registrar/CEO of the College of Dental Hygienists;   

 a person from the Dental Assisting program of Vancouver Community College;  

 the Registrar of the BC College of Nursing Professionals; and  

 the President/CEO of the College of Physicians and Surgeons.   
 

11. The last two people on that list are the only ones not directly connected to some aspect of 
dentistry. 

 
12. A number of colleges as well as the BC Dental Association and the Health Professions 

Review Board also supplied written evidence to the inquiry.  We note that several of those 
organizations responded to the author but provided no comments. 

 
13. What is concerning is the complete lack of public involvement (or apparently any process 

for receiving evidence from members of the public), no evidence from ordinary members or 
registrants of colleges other than CDSBC, and lack of receipt of evidence from any other 
unions or associations whose members would be affected by changes to the HPA. 

 

14. In short, it appears that the assumptions and recommendations of Part 2 of the Report are 
based more on the personal views of the author than on any broad-based evidence or 
submissions.  For these reasons, we submit that while the Report may be authoritative in 
relation to the CDSBC, it should not be considered as authoritative in relation to broader 
changes to the HPA. 

 
III.  SPECIFIC CONCERNS WITH THE REPORT 
 

A. Deficiencies in Evidentiary Foundation   
 

15. In considering possible changes to the wider framework of professional regulation in BC, the 
author outlines assumptions that lack evidentiary foundation: 
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 “That the present legal framework does not have the full confidence of either health 
professionals or of patients;”  

 “That improvements can be made to the current legislation” and “that those 
improvements will not be sufficient in the longer term;” 

 “That significant reform is both desirable and achievable;”    

 “That the present legal framework is not adequate for protection of the public.” 1    

 
16. A primary critique is the Report’s vagueness in terms of the methods the author adopts to 

conduct the review and an associated lack of rigor and transparency regarding the 
consultation process.  While there are benefits to pursuing expertise from the UK’s 
Professional Standards Authority, including the author’s regulatory expertise as former 
Chief Executive of the Authority, the UK’s framework and context is not the same as BC’s.  
Legal scholars caution against drawing judiciary parallels between countries – “legal analysis 
cannot be separated from the political, economic, historical and cultural context in which 
people live.”2 Systematic local consultations can help to offset associated problems in 
comparisons by providing an orientation to national variations in laws and the application of 
laws; however, the author is not systematic in his review of BC’s context.  

 
17. There is a lack of transparency regarding the terms of the author’s consultation and little 

information regarding the nature of the consultation, the number of participants, key 
themes adopted from recommendations, or evidence of a representative sample of British 
Columbian healthcare providers or patients.  Buchy and Hoverman emphasize that effective 
consultation requires: process transparency, representivity, clarity and documented 
measures for process appraisal. 3 The following sections highlight how the author’s 
consultation, as outlined in the report, does not meet these standards.  

 

i. Documentation of a Lack of Confidence of Health Professionals  
 

18. Following the author’s Inquiry into the College of Dental Surgeons of British Columbia, in 
Part 2 of the Report recommendations are made for a new regulatory framework in BC.  The 
author reports that “health professionals”4 in the province lack confidence in the present 
legal framework.  However, as noted in Section II of this submission, the majority of the 
Report’s documented consultations were conducted with dentists or affiliates of dentistry.  
In BC, 21 colleges govern 25 health professions.5 The Report provides little information on 
the perspectives of other health science professionals. The breadth of consultations in the 
report fails to account for variations in the context of the province’s diverse health science 
professions.    

 
                                                           
1 Page 73.  
2 H. Charlesworth, C. Chinkin, and S. Wright (1991), “Feminist Approaches to International Law.” American Journal of International Law 85, no. 4: 
613-645. 
3 M. Buchy and S. Hoverman (2000), “Understanding Public Participation in Forest Planning: A Review.” Forest Policy and Economics 1, no. 1: 15-
25.  
4 Page 73.  
5 Health Regulators of BC (2019), Here's a List of Regulatory Colleges.  

http://bchealthregulators.ca/regulators/
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ii. Documentation of a Lack of Confidence of Patients   
 

19. How many patients did the author speak with? How were patients selected? What research 
instruments were used to document patient responses? Did the author include enough 
patients to represent BC’s large, diverse multicultural population and regional variations in 
healthcare? The author makes vague reference to “patients consulted.” This appears in 
several sections of the report. Specifically, he states: 
 

 (4.86) “In the course of this inquiry I have received a range of opinions from 

patients...”6  

 (4.86) “A small number of self-identified individuals has submitted evidence to 

me but asked that their names be kept confidential. I have respected their 

wishes. I have not received or used any anonymous submissions.” 7 

 
20. The only specific piece of evidence documenting that patients lack confidence in the 

present legal framework is a single email the author cites from “December 2018:”   
 

…It should be a matter of concern to all colleges and health professionals that a patient 
who provided evidence to this Inquiry concerning a regulatory complaint asked to 
remain anonymous because of fear of rejection or retaliation by other health 
professionals treating them in the future. They told me, “It could have repercussions if I 
was known to be someone that tried to put a dent in this culture they seem to have.” It 
is unacceptable that patients lack confidence in the ethics of health professionals.8  

 
21. The report lacks a rigorous consultation process with patients and fails to provide evidence 

of an overarching lack of public confidence (further outlined in the below section 
Documentation that the Present Legal Framework is Not Adequate for Protection of the 
Public).   

 

iii. Documentation that Improvements to the Current Legislation will be Insufficient in 

the Longer Term 
 

22. The author claims that the HPA “is no longer adequate for modern regulation”9 and that 
modifications to existing regulations will be insufficient;10 therefore, he recommends the 
creation of an entirely new legal framework.  He cites a number of longer term global 
transformations in healthcare, including: 

 
 “Aging populations;”   

 “An increase in multiple long-term health conditions;”  

                                                           
6 Page 35. 
7 Page 35. 
8 Page 72. 
9 Page 70.  
10 Page 73.  
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 “The increasing cost of health technologies;”   

 “Rising public expectations and consumer demands;”   

 “A global shortage of healthcare workers.”11  

 
23. These terms are vague and not specifically linked to deficiencies in the Act.  For example, if 

“aging populations” render the HPA insufficient, how so, and if so, why can’t the Act be 
modified?  The Report does not include a robust justification for eliminating existing 
regulations altogether.   

 

iv. Documentation that Significant Reform is Both Desirable and Achievable   
 

24. The author argues that regulatory reform is desirable because patients and healthcare 
professionals have “lost confidence” in the current regulatory framework.12 However, the 
Report’s ‘consultation’ with patients and health science professionals lacks transparency, 
representivity, clarity and documented measures for process appraisal – all essential signs 
of a sound consultation process.  This Report lacks the rigor and process to provide 
sufficient evidence that patients and health science professionals in BC have broadly lost 
confidence in the legal system.  

 
25. The author also argues that significant reform is achievable; however, section 9.58 suggests 

the need for “a more thorough legal analysis” and “that consultation on such changes will 
be needed to ensure clarity and avoid unintended consequences.”13      

 

v. Documentation that the Present Legal Framework is Not Adequate for Protection 

of the Public    
 

26. The author notes the following headlines as evidence of “a lack of public trust in current 
regulators,” including: 

 
 “College of Dental Surgeons Oversees 'Secret World of Discipline;” 

 “Vancouver Chiropractor Resigns from College Board Over Anti-Vaccine 

 Video;”  
 “The Disturbing Record Behind One of B.C.’s Top Billing Doctors;” 

 “College of Naturopaths Under Investigation for Offering Treatment to 

 ‘Eliminate Autism’.”14 
 
27. These are selective media headlines.  Combined with in-depth, transparent and 

representative public consultations, they could be effective secondary indicators of a lack of 

                                                           
11 Page 70.  
12 Page 73.  
13 Page 82.  
14 Page 85.  
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public trust. However, effective primary research with ‘public’ participants, including 
patients (as outlined previously), is lacking.   

 
B. Language Choice 

 
28. Rather than a fair and consistent use of language, the writer of the Report uses words 

injudiciously to direct the reader to a preferred conclusion.  At paragraphs 9.35 and 9.36 of 
the Report, he discusses the issue of characterizing a matter as “serious” or not, noting that 
consent or undertakings may be published if a matter is ‘serious’ whereas “if matters are 
not ‘serious’ they can be kept secret,” (emphasis added) an undesirable outcome in his 
view. Similarly, at paragraph 9.61, he says, “The HPA builds secrecy into the complaints 
process.”  Secrecy is obviously a bad thing.  Contrast that, however, with his language in 
describing the new model he proposes at para. 9.41 where the first two steps of the 
complaints and disciplinary process are “private” as opposed to the Adjudicative step which 
is “Public.”  “Private” seems so much more reasonable than “secret.” 

 
C. Reliance on Media Reports of Extreme Cases 

 

29. The author refers to two high-profile British Columbia regulatory college cases in the 
Report.  At paragraph 9.11 he discusses the case of a BC naturopathic physician who was 
allowed to resign from their college with no action taken following a complaint that she 
breached standards by treating a child patient with a homeopathic remedy containing saliva 
from a rabid dog.  His references are two media articles and a public notification from the 
College’s website.  He refers to this case as “an example of the weakness in public 
protection of fragmented self-regulation.” 

 
30. At paragraph 6.19 the author refers to a case of a CDSBC disciplinary panel issuing a 

suspension and a fine rather than cancelling the registration of a dentist who provided deep 
sedation when not permitted to do so and caused permanent brain damage to a patient.  It 
appears from the citation in this paragraph that the author’s information about this case 
comes from the penalty decision summary.  The author refers to this example in Part 1 of 
the Report; as noted above, we take no position on his recommendations regarding the 
CDSBC.  We are concerned, however, about generalizations being made based on these 
examples.     

 
31. The author’s information about these examples comes from media reports and decision 

summaries, which, we submit, are not an adequate basis to form an opinion on the 
outcomes of the complaints.  He assumes that the results in these cases – one a three-
month suspension and the other a voluntary self-removal from practice – were somehow 
not correct, without being privy to the details of the complaints processes or any hearings 
held.  He also refers to these cases without providing any context of how many complaints 
made to the regulatory colleges are regarding extreme examples like these worthy of media 
headlines, versus how many are mundane and do not involve public risk.  He further does 
not provide information on any cases in which colleges have imposed cancellation of 
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registration or more lengthy suspensions, therefore presenting only one side of this story.  
HSA would caution against moving forward with any recommendations based on an 
assumed weakness in public protection of fragmented self-regulation based on these 
limited examples.     

 
D. Lack of Basis for Concluding that the Public does not have Confidence in the Colleges 

 

32. In his Report, the author discusses the issue of public confidence in professional colleges.  
He concludes that the public lacks confidence in professional colleges.  As noted under 
Section A of this submission, HSA is concerned with the lack of evidence for this conclusion 
and is particularly concerned with paragraph 9.12: 

 
9.12   Patients I have spoken to do not have great confidence in the 
colleges or in health regulation generally.  It should be a mater of concern 
to all colleges and health professionals that a patient who provided 
evidence to this inquiry concerning a regulatory complaint asked to remain 
anonymous because of fear of rejection or retaliation by other health 
professional treating them in the future.  They told me, ‘It could have 
repercussions if I was known as someone that tried to put a dent in the 
culture they seem to have.  It is unacceptable that patients lack confidence 
in the ethics of health professionals. 

 
33. It is entirely unscholarly and unreliable, we submit, to accept as a general proposition that 

patients ‘lack confidence in the ethics of health professionals’ based on the comment of one 
‘patient’ (who does not seem to appear in the list of people who gave evidence to the 
inquiry – even in an anonymized form).  There is no basis to believe that that patient’s fears 
have any grounding in reality or are representative of any broader opinion.  There is no 
evidence that any professional health care provider ever retaliated, rejected or treated a 
patient unprofessionally because of former complaints.  It is never difficult to find 
individuals who lack respect for and fear retribution from just about any public body, 
including the courts.  That there are such individuals is not proof of the validity of such 
fears. 

 
E. The Report does not Identify a Fair Complaints Process as an Objective 

 
34. Paragraph 9.14 of the Report sets out the author’s view of what the overall objectives of 

health professional regulation reform should be.  HSA is concerned that ensuring fairness of 
the complaints process to registrants is not listed as an objective.  Indeed, the author does 
not allude to fairness to registrants until paragraph 11.1 in the conclusion, where he says 
that many amendments and improvements could be made to the HPA to make it fairer to 
both registrants and complainants.  He does not explain which of his recommendations 
might make the complaints process fairer to registrants, or how.  In HSA’s view, it does not 
appear that he considered the importance of a fair process for registrants in making his 
recommendations.  
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35. As noted in our introduction to this submission, HSA recognizes the importance of the 

health profession regulatory bodies and the overarching main goal of protection of the 
public.  HSA and its members have an interest in health professionals practicing 
competently, safely, and ethically.  At the same time, any changes to the HPA and to the 
colleges’ complaints processes must have fairness of the process to registrants as a priority.  
Under the HPA section 39, a college’s discipline committee, upon making a finding such as 
that a registrant has committed professional misconduct or unprofessional conduct, or has 
practiced incompetently, may issue an order imposing consequences up to cancellation of 
registration.  When consequences may be imposed that impact the lives and livelihood of 
registrants to this extent, fairness in the process is essential.  

 

36. An analogy may be made here to the criminal justice system.  Most would agree that the 
basic goals of the criminal justice system are public safety and prevention of crime. 
However, these goals cannot be achieved at the expense of a fair process.  The right to a fair 
trial process for an accused person is not just important, it is a cornerstone of our justice 
system.  In the professional regulatory context, before findings of fact are made, decisions 
issued, and penalties potentially imposed, a registrant must also have the right to a fair 
process.  This is not just to ensure fairness to the registrant, but also to legitimize the 
process and reduce the likelihood of decisions being judicially reviewed for lack of 
procedural fairness.      

 

37. A specific example where HSA believes the author did not consider fairness to registrants is 
in paragraph 9.50 where he notes that an inquiry committee is limited to requesting that a 
registrant undertake remediation or training, and that colleges need the power to mandate 
remediation.  Although in paragraph 9.41 the author says that the alternative process he 
sets out has three clear stages – triage, investigation and adjudication – it appears that he is 
recommending that the inquiry committee have the power to impose consequences (ie. 
remediation) in response to a complaint, without the basis for the complaint having been 
proven in an adjudicative process.  In Table 7, it also appears that the author is suggesting 
that the inquiry committee be able to issue decisions, including warnings, although this is 
not explained.  Any process in which sanctions can be imposed on a registrant at the 
investigation stage, without an adjudicative hearing, raises serious questions about fairness.   

 
38. A second issue suggesting that the author did not take fairness to registrants into account is 

his recommendation at paragraph 3.37.  He recommends that registrants not be permitted 
to run for office if they are the subject of a complaint.  He says: 

 
I recognise that a complaint may not have been found to have any substance at 
that point and may indeed subsequently be found to be without merit. But that 
is not the point. 
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Although that recommendation relates specifically to the CDSBC, as a broad proposition it 
shows a lack of concern for procedural fairness and works from a presumption of guilt.  It 
would effectively impose a penalty on someone who is the subject of an unproven 
complaint.  Indeed, that is the point.     

 
F. The Report’s Recommendations on Publication do not take into Account Fairness to 

Registrants or Privacy Legislation  
 

39. One area in particular where the author does not appear to consider fairness of complaints 
processes from the perspective of registrants is in his recommendations regarding 
publication of complaint outcomes.  Currently under section 39.3 of the HPA a college 
registrar must notify the public in the following situations:  
 
 The registrar has entered into an agreement with a registrant to suspend their 

registration or impose limits or conditions on their practice based on a report that their 
continued practice might constitute a danger to the public (s. 32.2(4)(b)), or entered 
into such an agreement with a registrant when they have been hospitalized for 
psychiatric care or addiction treatment and are consequently unable to practice (s. 
32.3(3)(b)), or the inquiry committee has cancelled or suspended a registrant’s 
registration or imposed conditions on practice because of the results of a criminal 
record check (s. 33(2)), or the inquiry committee has imposed limits or conditions or 
suspended registration pending an investigation or discipline committee hearing (s. 
35(1)); 

 The inquiry committee has reached a consent or undertaking with a registrant in 
relation to a serious matter (s. 36(1)); 

 Any consent disciplinary order (s. 37.1); and 
 Any determination or order of a disciplinary committee (ss. 39(1), 38(8), 39(2), (5), (8) 

or (9), 39.1(1), or 44(1) or (2)).     
   

40. The author as noted above in section B of this submission takes issue with what he calls 
“secrecy” in the complaints process.  However, the only results of complaints that are not 
published are those that are dismissed or resolved with the inquiry committee in matters 
that are not “serious matters.”   
 

41. HSA does not share the author’s concerns about the definition of “serious matter” 
expressed at paragraphs 9.35 and 9.36 of the Report.  If a complaint matter, if admitted or 
proven, would not ordinarily result in limits or conditions on the registrant’s practice, 
suspension of their registration, or cancellation of their registration (s. 39(2)(b)-(e)), then it 
must be presumed that the registrant’s continued unrestricted practice does not pose a risk 
to the public. 

 
42. At paragraph 9.64 the author recommends publication of the outcome of all complaints 

including remediation and sanctions imposed.  Following this recommendation would not 
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leave any room for a balance between publishing information as necessary for protection of 
the public, and protecting the privacy of registrants.  In HSA’s view, the detailed 
requirements for publication in s. 39.3 of the HPA already result in such a balance, as they 
require publication of the result of any complaint that involves public safety. Publishing 
resolutions to complaints reached between a registrant and inquiry committee in a matter 
that is not serious – this means a matter that would not result in any limits or conditions on 
practice had the alleged conduct, competency or other issues been proven in a disciplinary 
hearing – is simply not necessary for protection of the public.   

 
43. The author also does not appear to have considered the potential impact on registrants of 

having the existence of complaints about their practice, and the results of those complaints, 
published.  Publication of results of a complaint, which undoubtedly will not provide a 
complete picture, may cause distress and embarrassment, or may impact their employment 
prospects.  Publication of minor disciplinary matters that do not impact public safety is 
nothing more than an unnecessarily punitive form of public shaming.  Such publication is 
not a victory for openness and transparency, or the greater public good.  In HSA’s view, the 
author has not justified his recommendations to extend publication beyond what is 
necessary for protection of the public.   

 
44. HSA submits that any changes made to the HPA regarding publication of complaint 

outcomes must be made only after a thorough analysis with regards to a balance between 
protection of public safety and consideration of registrants’ privacy.   

 
G. The Report does not Demonstrate an Understanding of the Diversity of Health 

Sciences Professions in British Columbia  
 
45. The author’s lack of engagement with BC’s broader health professions raises two key issues:  
 

1) It highlights the insufficiency of the consultation and the associated lack of evidence to 

broadly indicate problems with HPA across the colleges and health science professions; 

 

2) Further consultation is essential to justifying the amalgamation of the colleges. For 

example, from midwifery to pharmacology, each health profession has critical needs 

unique to that profession, including: scope of practice, objectives, educational and 

regulatory requirements and reach.  The author notes there are, “21 separate Colleges, 

with no doubt their own strengths and weaknesses…there must be significant 

variation.”15 

 
46. In paragraph 9.8 the author is careful to emphasize that his review of the CDSBC has not 

coloured his “proposals for reform except where I consider the HPA contributes to those 
difficulties.”16  However, as previously outlined, the author’s lack of broad engagement with 

                                                           
15 Page 71.  
16 Page 71.  
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Colleges outside of dentistry and almost exclusive reliance on evidence and participants 
from dentistry contradicts this statement.  Appendix 1 indicates that only six of BC’s 21 
colleges provided comments over the course of the author’s ‘consultation,’ the details of 
which are not provided or thematically summarized point-by-point for readers.    

 
H. The Author’s Recommendation to Amalgamate Colleges Threatens Their Level of 

Expertise in Decision-Making 
 

47. The author of the Report suggests that Colleges should merge to save costs.  While it may 
be possible to reduce administrative costs by merging, there is a competing interest that 
deserves debate and attention.  For many years now (at least since the 1980s), the Courts 
and legislation have moved more and more towards preferring judicial deference to 
administrative bodies.  This is so notwithstanding the very serious impact that decisions of 
administrative tribunals (such as professional regulatory bodies) can have on an individual, 
their standing in the community and their ability to earn a livelihood.  The underpinning of 
the theory of judicial deference to such bodies is that the administrative bodies have a level 
of expertise that the Courts lack.  To combine professional regulators into merged colleges 
threatens that very level of expertise.  Having the conduct of professionals gauged by others 
who are not experts in the particular area of practice effectively makes such decision-
makers generalists and takes away the expertise.     

 
I. Recommendation to Reduce Ability to Resolve Complaints With the Inquiry 

Committee 
 

48. The Report recommends, at para. 9.54, that the option for a registrant to make a proposal 
to the inquiry committee after the discipline committee has ‘assumed jurisdiction’ should 
be removed.  We see no virtue in that recommendation.  Such proposals may, of course, be 
accepted or rejected, but they often lead to a satisfactory outcome that is acceptable to the 
discipline committee and internalized by the registrant.  They reflect a problem-solving 
approach that can be used when applicable. 

 
J. Recommendation that Health Professions no Longer be Self-Regulating 
 

49. Perhaps the broadest and most fundamental change recommended by the author is that 
colleges should no longer be made up of members who exercise some form of democratic 
control and that, in effect, the professions no longer be self-regulating (see para 9.18).  If a 
profession is not self-regulating – but rather has a regulatory body imposed upon it over 
which members of the profession have no control, fiscally or otherwise – there is no logical 
basis for imposing the costs of such bodies on the people they regulate.  The colleges would 
become much like the police and Crown in relation to criminal matters – their control 
resting with government on behalf of the public.  That is a fair role for government, but 
then government must accept the costs of imposing such a system.  We submit that to be 
successful, colleges should enjoy the confidence of both the public and their members.  The 
public should have confidence that the decisions of colleges are made fairly by experts in 
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that particular field working alongside lay appointed members.  Members of the profession 
should have confidence that they will be treated fairly by people they have taken part in 
entrusting to important decision-making roles.  The author’s suggested model would almost 
certainly significantly diminish the confidence of professions in the regulatory bodies 
overseeing them. 
 

50. On a related point, HSA noted the author’s statement that an overall objective of reform of 
health professional regulation should be “to be efficient and cost effective in the interests 
of all citizens” (para. 9.14).  Currently it is not “all citizens” who are paying for the regulation 
of health professionals – it is the health professionals themselves.   

 
K. Issue of the Role of the HPRB Requires Further Consultation  
 

51. The Report is broad-ranging and makes many recommendations that may have merit but 
certainly need much more input and discussion on their merits.  For example, the role of the 
Health and Professions Review Board needs broad community input.  There are many ideas 
to be explored in relation to whether such a body should continue to exist or not.  If it 
continues, could its mandate be broadened to reduce the need for judicial reviews?  We do 
not take a position on that, but flag it as an issue requiring broader discussion. 

 
52. The same point relates to the issue of creating a new oversight body for the regulatory 

framework – the proposed “Office of the Superintendent of Professional Governance.” 
 
IV.  SUMMARY 
 
53. Part One of the Cayton Report, dealing with the College of Dental Surgeons of British 

Columbia, reflects an inquiry that heard from many witnesses related to the profession of 
dentistry.  We make no comments on its findings or recommendations. 
 

54. Part Two of the Report is deeply flawed.  It should not provide the basis of changes to the 
Health Professions Act.  While it is apparent that the author of the Report has much 
experience in relation to professional regulation, his Report is much more along the lines of 
what one would expect as testimony to an inquiry committee rather than as sound findings 
based on solid evidentiary footing after hearing evidence from a broad range of 
stakeholders and affected public. 
 

55. We submit that the Report should be a stepping-stone into a much more broadly based 
inquiry into health profession regulation generally. 
 

56. If changes are to be made to the HPA in the future, HSA submits that ensuring fairness of 
complaints processes to both registrants and complainants must be a top priority.  In the 
Report’s conclusions at paragraph 11.2 the author says that if the HPA is to be amended, a 
full consultation on changes and a careful consideration of how they would actually work 
out in practice is necessary.  We agree with that proposition.  We hope that the Ministry will 
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continue to seek HSA’s input on any proposed changes, including HSA’s views on potential 
impacts on the fairness of complaints processes.  

 
57. At paragraph 11.4, the author suggests that a complete overhaul of the way health 

professional regulation is conceived and delivered is required (a proposition that HSA 
questions, based on the issues with the Report that we have explained above). He also 
notes that he hopes the Ministry, with the support of the colleges and health professionals 
themselves, will seize the opportunity to work together for reform.  HSA submits that any 
potential major changes to the regulatory system require extensive and careful consultation 
and consideration of the potential impacts.    

 
58. Once again, we thank the Minister for consideration of these submissions.  
 
Yours truly, 
 

Randy Noonan 
 
Randy Noonan 
Barrister and Solicitor 

Email:   rnoonan@hsabc.org 
 

Jessica Derynck 
 
Jessica Derynck 
Barrister and Solicitor 

Email:   JDerynck@hsabc.org 

 
Dr. Karen-Marie Elah Perry, PhD 
 
Karen-Marie Elah Perry 
Researcher and Policy Analyst  

Email:   kperry@hsabc.org 

 

  Health Sciences Association of BC 
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cc.   Hon. Adrian Dix, Minister of Health 
 Val Avery, HSA President   
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